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POINT 1 
THE ENGINEERS PETITION FOR REHEARING IN POINT I DOES NOT CITE 
ANY NEW EVIDENCE, CASES OR ARGUMENT WITH RESPECT TO THE MERITS OF 
THIS COURT'S DECISION; THEREFORE, THE APPELLANTS HAVE NOTHING TO 
RESPOND TO, AND THE SAID PETITION SHOULD BE DISMISSED AS TO POINT 
I. 
On pages 3-7 of the Engineer's Petition for Rehearing 
("Petition"), he merely rehashes the same points made in his 
original brief and also the same points made in the brief of the 
Amici Water Users. Nothing new has been added by way of citations 
to evidence, cases, statutes, or other legal authorities that was 
not fully and amply briefed by both the Engineer and the Amici 
Water Users. Accordingly, Point I of the said Petition should be 
dismissed. 
The Engineer had ample opportunity in his original 
Respondent's Brief and the Amici Water Users had ample opportunity 
in their amici curiae brief to fully explore each and every issue 
pertinent to this appeal. This Court's opinion dated February 23, 
1989, took up each of the issues raised by the Appellants, and 
reviewed in detail the arguments and legal authorities submitted 
by all the parties and the Amici. This Court's opinion very 
clearly demonstrated why the duties and responsibilities of the 
Engineer, under § 73-3-8, Utah Code Annotated, 1953, as amended, 
apply to permanent change applications discussed in § 73-3-3. This 
Court's analysis of the legislative intent for enacting §§ 73-3-3 
and 73-3-8 is thorough, well-reasoned, extensive, and supported by 
other sections of the Utah water laws. 
The Appellants do not desire to burden this Court with further 
argument which has been amply presented to the Court in the 
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numerous briefs already filed. The Appellants incorporate by 
reference those documents heretofore presented to the Court, 
including the following: 
1. "Appellants1 Brief" dated August 26, 1988. 
2. "Amicus Curiae Brief of the National Parks and 
Conservation Association" dated November 21, 1988. 
3. "Brief of Respondent Utah State Engineer" dated December 
21, 1988. 
4. "Brief of Amici Water Users" dated December 21, 1988. 
5. "Appellants1 Reply Brief" dated January 20, 1989. 
6. "Reply Brief of the National Parks and Conservation 
Association Amicus Curiae" dated January 20, 1989. 
The Appellants submit this Court's decision is correctly based 
on the record from the district court and on the briefs of the 
respective parties and Amici as described above. The Plaintiffs 
refer this Court to documents 1, 2, 5, and 6 above for a complete 
answer to all the issues, points, and argument raised by the 
Engineer in Point I of his Petition, and further submit this Court 
should dismiss the Petition with respect to Point I. 
POINT 2 
THE ENGINEER'S PROPOSED LANGUAGE MODIFYING THE CONCLUDING 
PARAGRAPH OP THIS COURT'S OPINION IS GENERALLY SATISFACTORY TO THE 
APPELLANTS WITH A FEW MINOR CHANGES. 
In Point II on pages 7-12 of his Petition, the Engineer asks 
this Court to reconsider and modify the concluding paragraph of its 
Opinion which implies the Engineer may be sued for negligence in 
acting on applications. On page 12 of the said Petition, the 
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Engineer sets forth the language which he requests this Court to 
adopt in the concluding paragraph of the Opinion. 
The Engineer's proposed language modifying the concluding 
paragraph of this Court's Opinion is generally satisfactory to the 
Appellants with a few minor changes. The Engineer's proposed 
concluding paragraph is set forth in his Petition on page 12. The 
changes requested by the Appellants will be redlined, and the 
material to be deleted from the Engineer's suggested wording will 
be stricken out. 
We hold that the state engineer is required to 
undertake the same investigation in permanent change 
applications that the statute mandates in applications 
for water appropriations and that plaintiffs are 
aggrieved persons who have standing to sue him pursuant 
to Utah Code Ann, Section 73-3^14 {1980} for a review of 
his decision approving the subject change application. 
pursuant to Utah Code Ann. Section 73 3-14—(1980). The 
summary judgment in favor of the state engineer is 
vacated, and plaintiffs' complaint against him reinstated 
for trial on the merits. 
The changes suggested by the Appellants are minor and are 
intended only to clarify the ambiguity regarding whether § 73-3-14 
pertains to the standing to sue the Engineer, or pertains to the 
section the Engineer used in approving the change application. The 
Appellants believe their proposed change will clear up the 
ambiguity in the Engineer's suggested language which makes it 
appear the Engineer approved the subject change pursuant to § 73-
3-14, rather than saying the Plaintiffs are permitted to sue the 
Engineer pursuant to that section. Obviously, the Engineer's 
approval of the subject change application was pursuant to § 73-3-
3 and not § 73-3-14. 
The only other change suggested by the Appellants is with 
respect to the two words "for trial" in the last five words of the 
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paragraph. This Court's Opinion originally had the words "for 
trial" and there does not appear any reason for deleting these 
words. Obviously, the Engineer is going to be one of the parties 
in the Court below, and the entire thrust of this Courtfs Opinion 
is the Plaintiffs will be entitled to a trial on the merits 
involving the Engineer's Memorandum Decision which granted the 
other Defendants' change application. Without the words "for 
trial" the Engineer may say he is no longer a party, and not 
subject to the discovery processes, etc. 
Nothing contained in this Point 2 should be construed or 
interpreted by this Court, by the Respondent, or by anyone else to 
imply, infer, or mean the Appellants adopt any of the Engineer's 
arguments in Point II, on pages 7-12 of his Petition. 
Specifically, the Appellants do not agree with the Engineer's 
statement the Utah Governmental Immunity Act would bar a negligence 
claim against the Engineer, and the Engineer's inference that he 
cannot ever be sued for negligence. The Appellants admit Count 1 
of their Second Amended Complaint does not ask for money damages 
against the Engineer, nor is there a negligence claim involved at 
the present time; consequently the "negligence" issue as to the 
Engineer should not be involved one way or the other in this 
Court's Opinion. 
However, and even though it is not presently before this 
Court, there may be issues raised later in the District Court 
concerning negligence on the part of the Engineer in not complying 
with the automatic stay of proceedings which this Court noted in 
its opinion was in effect pursuant to § 73-3-14, Utah Code 
Annotated, 1953, as amended, per the filing by the clerk of the 
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district court with the State Engineer of the notice of the 
pendency of the action. Furthermore, a federal civil rights claim 
may be viable against the engineer who is now claiming the shield 
of governmental immunity. The Civil Right Act does not depend on 
the notice and other requirements of the Utah Governmental Immunity 
Act which the Engineer discusses in Point II of his Petition. 
The Appellants would, of course, object to this Court 
modifying any part of its Opinion to imply the Engineer is never 
subject to negligence actions, but the Appellants have no objection 
to deleting the word "negligence" from the concluding paragraph of 
its Opinion, since this omission would not imply the Engineer could 
or could not be sued for negligence. This change would only be 
addressing the present claims against the Engineer in Count 1 of 
the Plaintiffs1 Second Amended Complaint. 
With these observations, and without agreeing with any of the 
Engineer's arguments with respect to what negligence actions can 
and cannot be brought against the Engineer the Appellants would 
agree to a slight modification of the concluding paragraph of the 
Court's Opinion in accordance with the language suggested by the 
Appellants on page 4, above. 
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CONCLUSION 
For the reasons set forth above, the Appellants respectfully 
request this Court to dismiss Count I of the Engineer's Petition 
for Rehearing. The Appellants agree to the request in Point II of 
the Petition asking this Court to change the last paragraph of its 
Opinion. The Appellants urge this Court to adopt the language in 
the change as requested by the Appellants on page 4, above, in 
order to eliminate the ambiguity with respect to the use of § 73-
3-14, Utah Code Annotated, 1953, as amended, and also with respect 
to whether the Plaintiffs are entitled to a trial against the 
engineer. 
DATED this 13th day of October, 1989. 
Respectfully submitted, 
JAMES A. MCINTOSH & ASSOCIATES P.C. 
JAMES A. MCINTOSH 
Attorneys for Plaintiffs-Appellants 
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